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oP|I NION

~This aipeal IS made pursuant to section 19057,
subdi vi sion (a), of the Revenue and Taxation Code
fromthe action of the Franchise Tax Board in denying the
claims of Terry R Lash for refund of personal inCone tax
in the anmounts of $769.75 and $434.25 for the years 1980
and 1981, respectively.

1/ onfess ortnerw se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the years in issue.
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At issue in this appeal is mhether_ap?ellant
has established: (a) reasonable cause for his failure to
file a return for 1980 in response to respondent's notice
and demand that he file: and (b) reasonable cause for his
failure to file atimly return for 1981.

pellant's state income tax return for 1980,
due April 15, 1981, was not filed, and, on August 16,
1982; respondent nailed a notjce and demand that he file
his return within 10 days. The notice and demand letter
was nailed to apgfllant S then currgpt addhess iP respon-
dent's records, |'1'on, Col orado. t hough appel | ant
denies receiving the notice and demand, the notice was
notreturned by the United States Postal Service as
undel i verable.” A 25 percent penalty was inposed for
failure to respond to the notice and demand.

Appellant's 1981 state income tax return, due
April 15, 1982, was not tinely filed, and respondent
I nposed a 25 percent delinquency filing penalty for
taxabl e year 1981.

On Novenber 1, 1982, appellant and his wfe
filed joint resident returns for both 1980 and 1981.
Appel | ant had not requested extensions of time in regard
to filing either return. After the returns were filéd,
the 1980 notice and denmand Penalty was revised to $769. 75,
and the 1981 penalty for delinquent filing was revised to
$434.25. .on March 7, 1983, appellant paid the penalties.
Hs letter acconpanying the paynent was treated by
respondent as a claimfor refund. On April 19, 1983,
respondent denied appellant's claimon the ground that he
had not established that reasonable cause eXisted for the
wai ver of the penalties. Appellant then filed this
appeal .  Appellant and his wfe were divorced in Decenber
1982; his former wife is not a party to this appeal.

Appel | ant contends that he did not receive the
notice and demand for the'return for 1980, which had been
mailed to his Colorado address, and that payment of the
penalty imposed a substantial hardship upon” him.

Section 18683 authorizes respondent to assess a
25percent penalty where a taxpayer fails to file a
return after notice and demand unless the failure is due
toreasonabl e cause and not willful neglect. The propri-
e%y gf ahe pFnaItyfpresents aﬂ I ssue 0 fac% as tr m?|ch
the burden of proof is upon the taxpayer. Aggea 0
Thomas T. Crittenden, Ch?. St. Bd. %nyquaI., t. 7,
1974; Appeal _of [a Salle Hotel Co., Cal. St. Bd. of
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Equal ., Nov. 23, 1966.) The phrase "reasonable cause,"

has been construed to nmean such cause as would pronpt an
ordinarily intelligent and prudent businessman to have so
acted under simlar circunstances, in other words, the
exerci se of ordinary business care and prudence. (Sanders
?j/. Congnbgsboger%% [5 Fo.zLd EdZQ (1O]t?185gj 1955), (lzertf.

en., - LS. 100 L. Ed. 839 ; Appeal o
Electrochimca Corp., Cal. St. Bd. of Equal., Aug. 3,

1970.)

Respondent mailed the notice and demand to
appel lant's Colorado address, which was the address that
respondent had for appellant at that time. The notice
was not returned to re5ﬂondent by the U S. Postal Service.
It appears to us that the ordinarily intelligent and
prudent businessman woul d both notify authorities, such
as respondent, of his changes of address as they occurred
and woul d arrange for all nail to be inmediately forwarded
to himfromprior addresses. Accordingly, it does not
appear to us that appellant has proved that his failure
to respond to the notice and demand_was due to reasonabl e
cause and not to willful neglect. The inposition of a
penalty by the statute upon a taxpayer for_fa|I|n% to
take .a certain required action is necessarily. burdensone.
Therefore, the fact that a hardship was sustained by the
t axpayer because of the inposition of such a penalty

woul d” not constitute good cause why the penaIPy shoul d be
wi t hdr awn.

_ Appel 'ant contends that his failure to file a
timely return for 1981 resulted froma conbination of
circumstances. He started a job at the Keystone Center,
near Di | lon, Colorado, in the spring of 1980. That {Ob
ended in July 1981. After searching for work in Dillon,
appel l ant noved to Oregon and began Iookin% for indepen-
dent consulting work from there. = In My 1982, he noved
to New York G to take a full-time job, and in Septenber
1982, he noved to Weehawken, New Jersey. Appellant
explains that because of these noves and his separation
fromhis wife, he did not have ready access to docunents
necessary for ﬁrepar|ng his returns. Further, because he
was uncertain how to report inconme he earned in Col orado
and how to report incone earned by nmutual funds that he
and his wife owned jointly, he was eventually forced to
hire professional assistance to prepare his California
return. ABpeIIant argues also that the penalty should be

wi t hdrawn because its inposition constitutes a hardship
upon him
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_ Section 18681 of the Revenue and Taxation Code
provides for a graduated penalty, not to exceed 25 per-
cent of the tax ‘due, for failure to file a tinely return,
unless it. is shown that the failure is due tﬂ reasonabl e
cause and not willful neglect. Here also, the propriety
of the penalty presents an issue of fact as to which the
burden of proof is on the taxpayer. (Sharpe v. Comm s-

sioner, f 56,262 T.CM (P-H (1956); A?QQ&L_Q%TLQ_SQLLQ
Hofel Co., supra. Again, the ordinariTy intelTigent and
prudent 5usingssggn standard applies to determne what is

reasonabl e cause for failure to file a tinely return.

It seens to us that the standard would require
aﬁpellant to secure and retain the necessary tax records
t hroughout his noves and to hire any professional tax
assi stance necessary to file tinely'tax returns. S0 the
failure to secure and maintain the necessary records and
the failure to secure timely tax assistance is not good
cause for failure to file tinmely tax returns. A'so, for
the reason set forth above, hardship is not in itself
good cause for w thdrawi ng a penalty.

For the above reasons, respondent's action nust

"be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the clains of Terry R Lash for refund of personal
inconme tax in the anounts of $769.75 and $434.25 for the
ears 1980 and 1981, respectively, be and the sanme is
ereby sustai ned.

Done at Sacramento, California, this 4th day .
of February , 1986, by the State Board of Equalization
with Board Members M. Nevins, M. Collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Richard Nevins , Chai rman
Conway H Collis , Member
Wlliam M_Bennett ,  Menber
Ernest J. Dronenburg, Jr. , Menber
Wal ter Harvey* ,  Member

*For Kenneth Cory, per Government Code section 7.9
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